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Owing, to the distance of the residence of counsel in

this case from the city of San Francisco, counsel for ap-

pellee were compelled to prepare their brief in advance

of obtaining the brief of counsel for appellant, and upon

examining appellant's brief, we find two points argued

which were not raised or suggested in the court below.

First. The first point argued in appellant's brief is

that the lower court erred in sustaining the exceptions to
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portions of appellant's answer, for the reason that, ad-

mitting that the loan was really the loan of A. G. Mc-

Kinnon, and not that of complainant, that the fact that

the said A. O. McKinnon, although innocent of any illegal

purpose, had caused the not6 and mortgage to be executed

to complainant, prevented her maintaining suit upon her

claim. If it were not that counsel for appellant had

given a considerable portion of their brief to argument

upon this question we would not consider that the point

was meant to be taken seriously. The said note and

mortgage having been made, executed and delivered to

the complainant, Rebecca McKinnon, she certainly be-

came, and was at the time of the beginning of this suit,

the owner and holder of the legal title to said note and

mortgage. As such legal owner, either at common law,

or under the Montana Statute or in equity, she was enti-

tled to bring any proper actiim for the enforcement of the

same. Whatever she did, if A. C. McKinnon, or anyone

else should, have ben entitled to any part of the proceeds

of the suit, was necessarily done as legal owner of the

note, and the party beneficially entitled would have been

bound by every action properly taken by her, and the

maker of the note and mortgage could in no wise be af-

fected by the fact that the suit was brought by the legal

(>^vners-^ajxd is. in nn rk(ven+ir>Ti +^ «v^--^ thereto.

ey vs. Brown, 92 U.S. I'^^J
i the answer in this

son vs. Duncanson,166 U.b.oo^.
McKinnon was the

party beneficially interested and entitled to the proceeds
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of said note, complainant held the same as trustee for

him. A trustee holding the legal title, whether of real or

personal property, can at common law or in equity bring

any action necessary to protect that estate. The reports

of the Federal, as well as of all the States courts of equity

in this country, teem with decisions of cases of foreclos-

ures where the trustee under the mortgage alone brought

the action, and the Supreme Court of the United States

has repeatedly held that the trustee under a mortgage

given to secure notes or bonds, is the only necessary party

plaintiff in a suit brou.o-b+ +^ "^^—
^
" „\. K.n • r>se

- -or-pc- Sec. 34,p. ^J-*

?1« tenor ^4.» p, (.. a., ^ Pr^<^* oecs*-"*^

:>anl I'i** ''^^*^}
: . ixu^son, « Wall 452, 18 L. Ed. 846;

Shaw V. Little Rock & Ft. S. R. Co., 100 U. S. 605,

25 L.Ed. 757;

American Tube & Iron Co. v. Kentucky S. Oil &

Gas Co., 51 Fed. 826.

None of the cases cited b}^ counsel for appellant upon

this proposition is in point. They are all cases attempted

to be brought on behalf of others by parties who had not

the entire legal title, or by assignees in cases where the

subject matter of the suit was not assignable, or the as-

signment had not been carried out in such a manner as

to pass a legal title.

It is stated in appellant's brief that the bill of com-

plaint in this action contains no averment that complain-

ant was at the time of the commencement of the action

the owner and holder of the note and mortgage in con-
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portions of appellant's answer, for the reason that, ad-

mitting that the loan was really the loan of A. G. Mc-

Kinnon, and not that of complainant, that the fact that

the said A. G. McKinnon, although innocent of any illegal

purpose, had caused the note and mortgage to be executed

to complainant, prevented her maintaining suit upon her

claim. If it were not that counsel for appellant had

given a considerable portion of their brief to argument

upon this question we would not consider that the point

was meant to be taJien seriously. The said note and

mortgage having been made, executed and delivered to

the complainant, Rebecca McKinnon, she certainly be-

came, and was at the time of the beginning of this suit,

the owuer and holder of the legal title to said note and

mortgage. As such legal owner, either at common law,

or under the Montana Statute or in equity, she was enti-

tled to bring any proper acticm for the enforcement of the

same. Whatever she did, if A. C. McKinnon, or anyone

else should, have ben entitled to any part of the proceeds

of the suit, was necessarily done as legal owner of the

note, and the party beneficially entitled would have been

bound by every action properly taken by her, and the

maker of the note and mortgage could in no wise be af-

fected by the fact that the suit was brought by the legal

owners, and is in no position to object thereto.

Under any view of the facts plead in the answer in this

case, if we concede that the said A. G. McKinnon was the

party beneficially interested and entitled to the proceeds
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of said note, complainant held the same as trustee for

him. A trustee holding the legal title, whether of real or

personal property, can at common law or in equity bring

any action necessary to protect that estate. The reports

of the Federal, as well as of all the States courts of equity

in this country, teem with decisions of cases of foreclos-

ures where the trustee under the mortgage alone brought

the action, and the Supreme Court of the United States

has repeatedly held that the trustee under a mortgage

given to secure notes or bonds, is the only necessary party

plaintiff in a suit brought to collect the debt and foreclose

the mortgage. See,

Vose V. Bronson, fi Wall 452, 18 L. Ed. 846;

Shaw V. Little Eock & Ft. S. R. Co., 100 U. S. 605,

25 L.Ed. 757;

American Tube & Iron Co. v. Kentucky S. Oil &

Gas Co., 51 Fed. 826.

None of the cases cited b^' counsel for appellant upon

this proposition is in point. They are all cases attempted

to be brought on behalf of others by parties who had not

the entire legal title, or by assignees in cases where the

subject matter of the suit was not assignable, or the as-

signment had not been carried out in such a manner as

to pass a legal title.

It is stated in appellant's brief that the bill of com-

plaint in this action contiains no averment that complain-

ant was at the time of the commencement of the action

the owner and holder of the note and mortgage in con-



troversj. The bill of complaint alleges the making, exe-

cution and delivery to complainant for value received of

the note and mortgage, alleges non-payment of the prin-

cipal sum and a portion of the interest, and that the bal-

ance is still due and unpaid to complainant. There was

no necessity for negativing a transfer or assignment of the

note or mortgage. By alleging the making, execution

and delivery to her of the note and mortgage, complain-

ant plainly alleged her ownership and holding of the note

and mortgage, and this would be presumed to continue,

and with the allegation that the balance due and unpaid

was owing to her, the bill showed plainly that complain-

ant at the time of the bringing of the action was the

owner and holder of the note and mortgage.

In addition, appellant cannot claim that the sustaining

of said exceptions took from appellant any issue tendered

as to complainant's being at all times alleged in the bill

of complaint the lawful owner and holder of the said

note and mortgage, and that the amount due thereon was

due and unpaid to complainant from appellee, or took

from appellant the right to assert on the trial that com-

plainant was not the party beneficially interested in said

mortgage. By the fourth and fifth paragraphs of her an-

swer (Trans, pp. 20-21), defendant denied that there was

any amount due or unpaid by the defendant to the com-

plainant, or that complainant was at the time of tlie filin',:;

of the answer or at any other time the lawful owner or

holder of the note and mortgage. None of the exceptions
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was directed to either of these paragraphs or any part

thereof, and they remain in the answer as plead. In

order to meet the issues tendered by these paragraphs,

complainant proved, upon the final hearing of the cause,

by the deposition of A. C. McKinnon, that complainant

was at all times and had been the lawful owner and

holder of the note and mortgage, and that no one but

complainant had any interest whatever in the same, and

that the entire principle with interest as alleged in the

bill of complaint was due, owing and unpaid from the ap-

pellant, to the complainant, Rebecca McKinnon, The ex-

ceptions were carefully limited to the defense attempted

to be set up that the note and mortgage were void be-

cause taken in complainant's name to avoid taxation, and

although it is apparent that all of the denials set up in

the answer, except that of payment by complainant of

insurance premium, were set up in connection with the

affirmative allegation regarding this defense of attempt

to avoid taxation, still all such denials of the ownership

and holding of the note and mortgage, of the delivery of

the same to the complainant, and of the amount due

thereon to complainant, were left intact in said answer,

and were afterwards, upon the final hearing, met and

overcome by the uncontradicted proof submitted by com-

plainant.

Second. Under point two appellant's counsel argues

that the court erred in sustaining these exceptions for

the reason that the appellant's answer showed that there
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lijid IxMm no delivery of tlie note and mortgaji*e to com-

plainant. As we state in our oi'ip.inal brief, as sbown by

the exceptions and by the opinion of the lower court in

sustaininj;- them, the only matter sought to be stricken

from the answer, and the only matter stricken, was that

which sou«>ht to set up the fact that the note and mort-

gagee were void because taken in the name of a. non-resi-

dent in an attempt to avoid taxation. It is plain from

the answer that this was the only defense sought to be

interposed by appellant. Upon an examination of ap-

pellant's answer before the exceptions were filed, ap-

pellee's counsel considered it somewhat doubtful whether

appellant did not attempt by the answer to deny the d '-

livery of the note and mortgage to complainant, and this

denial was not eliminated and was not sought to be elim-

inated from the answer. The second exception sought to

eliminate from the answer that portion of paragraph sec-

ond of said answer (Trans, p. 20), beginning with the

words, "And defendant alleges," and left intact the pre-

vious portion of the answer, which is in words as follow>'>:

"Defendant admits that she signed the mortgage refen*ed

to in said complainant's bill of complaint, and which

said mortgage is marked Exhibit B and attached to com-

plainant's bill of complaint. BUT THIS DEFENDANT
DENIES THAT SAID MORTGAGE WAS EVER DE-

LIVERED TO THE SAID COMPLAINANT." If ap-

pellant intended by her answer to deny the delivery of

the note and mortgage, this denial must certainly have



been contained in the above portion of defendant's an-

swer which was not attacked or aifected by complainant's

exceptions, and this denial, being found in the answer

after the sustaining of the exceptions, appellant could

certainly not have been affected or prejudiced by the ac-

tion of the court in expunging from the answer other

affirmative allegations to the same effect. In view of the

fact that appellant might claim that an issue was raised

upon this question of delivery counsel for appellee, after

the sustaining of these exceptions, duly took, filed and

presented to the court upon the final hearing, the deposi-

tion of A. O. McKinnon, which uncontradictedly proved

the delivery of the note and mortgage, and also the mak-

ing, execution and non-payment of the same. So that if

appellant intended to raise any issue upon this question

of delivery,and had any proof to offer upon the same, that

proof should have been presented and the taking of the

same was in no wise precluded by the sustaining of the

exceptions to her answer. That issue was overcome and

the denial disproven by the evidence offered by the deposi-

tion of A. C. McKinon, as above stated.

Third. Not alone is the position of appellant in assert-

ing that the ruling of the lower court in sustaining the

exceptions to appellant's answer, went to anything, ex-

cept the matter clearly and unmistakably placed in said

answer for the purpose of setting up the defense of an

attempt to avoid taxation, but it is plain upon this record

that by failing, after the sustaining of said exceptions, to
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proceed iu the cause and offer whatever evidence she

may have had, appellant at this time is in no position to

even urge the question as to whether the takinii; of a

mortg^aj^e in the name of a non-resident for the purpose

claimed, in any way affects the validity of the trans-

action. If we concede the construction placed upon these

denials of delivery to complainant, of complainant being

the owner and holder of the note, etc., by counsel for ap-

pellant in his brief, these denials having- been left in the

answer as plead, a complete issue existed after the "sus-

taining of the exceptions upon the question of delivery,

the question of the ownership and holding of the note

and mortgage, the question of what interest, if any, com-

plainant had therein, as to whom the amount admitteflly

due was owing, and the cause then stood ready for proof

upon these issues, and appellant had a full opportunity to

introduce her evidence, if any she had. as to the fact that

complainant had no interest in the note or mortgagt^ or

that there had been no delivery to her or that there was

nothing due to her. or that she was a stranger to the

transaction, or that the note and mortgage had been put

in her name merely to avoid taxation. But instead of

furnishing such proofs appellant did not even cross-

examine complainant's witness, A. C. McKinuon. but per-

mitted the cause to go before the coui-t on final hearing

upon the uncontradicted evidence submitted by com-

tplainant which proved clearly every allegation in the

complaint and disproved all of these denials, if denials
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they were, in appellant's answer. This being a case in

equity, appellant should have taken her evidence, and if

the same had not been considered material or competent

by the lower court it would have been disregarded by that

court, but would be in the record, so that this court

would have had before it the entire cause and would be

in a position to finally dispose of it. The fair conclu-

sion from the record in this action is that appellant relied

entirely upon this defense, that the mortgage and note

were taken in a manner which would exempt the same

from taxation in her effort to defeat the note and mort-

gage, and that the views of the lower court upon this

question having been obtained, and having been adverse

to appellant, that appellant had simply abandoned any

attempt to further prosecute any defense in the action

We respectfully submit that the decree of the lower

court should be affirmed.

W. H. TRIPPETT,

Of Anaconda, Montana,

JOHN F. FORBIS, and

L. O. EVANS,

Of Butte, Montana,

Solicitors for Appellee.




